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PREFACE 


These  materials  provide  an  introduction  to  the  legal  relationships 
between  debtors  and  unsecured  creditors.  While  in  this  field,  more 
than  in  almost  any  other,  practice  and  personal  experience  are  ex¬ 
tremely  important,  the  book  does  not  purport  to  be  a  guide  to  those 
aspects  of  the  debt  collection  process.  The  practical  skills  are 
occasionally  referred  to,  but  they  are  better  learned  elsewhere. 

Instead,  we  attempt  to  set  out  the  substance  of  the  law  of 
debtor  and  creditor  as  a  springboard  to  analysis  of  the  appro¬ 
priateness  of  the  legal  response  to  the  problems  inherent  in 
their  relationships.  Such  analysis  is  particularly  timely 
during  a  period  when  nearly  all  Canadian  provinces  have  recently 
effected  or  are  considering  reforms  designed  to  make  the  debt 
enforcement  system  more  efficient  and  more  just,  and  when 
Parliament  has  pending  before  it  major  changes  to  the  law 
of  bankruptcy. 

The  book  begins  with  materials  bearing  upon  the  setting  in 
which  debt  collection  takes  place:  the  nature  of  a  debt  and  of 
the  credit  market,  the  characteristics  of  debtors  and  of  creditors, 
the  importance  of  credit  in  society,  and  the  policy  choices  involved 
in  determining  how  debts  may  be  enforced. 

It  then  proceeds  to  an  examination  of  the  common  law  and  legis¬ 
lation  which  prescribe  and  delimit  the  remedies  available  to  creditors 
and  the  protection  afforded  to  debtors.  In  this  it  does  not  pretend 
to  be  exhaustive;  there  are  many  rarely-used  common  law  doctrines 
and  statutes  of  narrow  scope.  However,  the  book  does  contain-  a 
fair  sampling  of  substantive  materials,  both  for  their  own  sake 
and  for  the  opportunity  which  they  provide  to  apply  the  broader 
concerns  reflected  in  the  materials  with  which  the  book  begins. 

The  traditional  collection  techniques  are  canvassed — execution, 
garnishment,  equitable  execution — and  priorities  among  creditors 
considered,  together  with  some  of  the  proposals  which  have  been 
advanced  for  drastic  reworking  of  the  enforcement  system.  After 
a  discussion  of  mechanics'  lien  legislation,  which  makes  a  dis¬ 
tinctive  set  of  remedies  available  to  creditors  engaged  in  con¬ 
struction,  and  the  rights  of  creditors  to  impeach  transactions 
made  to  defeat  debt  enforcement,  the  book  concludes  with  a  series 
of  chapters  on  bankruptcy. 

Because  significant  bankruptcy  reforms  have  been  anticipated 
for  several  years,  we  experienced  some  difficulty  in  selecting 
material  for  inclusion  in  the  bankruptcy  chapters.  In  the  end, 
we  have  chosen  to  use  the  proposed  new  Bankruptcy  Act  (Bill  S-ll, 
first  reading  March  21,  1978)  as  the  major  statutory  reference 
point,  in  the  expectation  (we  hope  realistic)  that  it  or  a  sub¬ 
stantially  similar  bill  will  ultimately  be  enacted.  Accordingly, 
references  in  the  text  to  the  Bankruptcy  Act  are  ordinarily  to 
Bill  S-ll,  and  the  Bankruptcy  Act,  R.S.C.  1970,  c.  B-3  is  occas¬ 
ionally  described  as  "the  former  Act".  In  the  remainder  of  the 
book,  where  provincial  statutes  are  relevant,  our  normal  course 
has  been  to  use  Ontario  legislation  as  the  focus  for  discussion, 
though  that  of  other  provinces  is  referred  to  where  appropriate. 


A  great  many  people  have  assisted  in  the  preparation  of 
these  materials,  and  we  gratefully  acknowledge  their  help.  Former 
students  Hugh  Ryan,  Paul  Lindsay,  Phil  Zylberberg  and  Michael 
Wolfish,  and  present  student  Patricia  Loughlan,  have  all  provided 
invaluable  research  assistance.  Our  secretaries,  Alice  Ng,  Kathy 
O'Rourke  and  Verna  Percival  have  had  to  put  up  with  endless  changes. 

Our  former  colleague,  T.E.J.  McDonnell,  contributed  suggestions ' for 
reorganizing  the  materials,  and  Professor  C.R.B.  Dunlop  of  the  Univer¬ 
sity  of  Alberta  Faculty  of  Law  gave  us  many  helpful  ideas  and  corrected 
errors  in  earlier  editions.  Finally,  Sheriff  P.J.  Ambrose  of  the 
Judicial  District  of  York  kindly  permitted  us  access  to  his  enforce¬ 
ment  files,  excerpts  from  which  appear  in  Chapter  15. 

Most  of  all  we  thank  our  students,  who  have  stimulated  our 
thoughts  on  many  of  the  important  issues  raised  in  the  book  and 
have  been  frank  in  pointing  out  the  shortcomings  of  prior  editions. 

We  have  appreciated  their  comments,  and  look  forward  to  those  of 
the  book's  future  users. 


M.J.  Trebilcock 
B.J.  Reiter 
J.B.  Laskin 


Toronto, 
August  1978 


These  materials  are  for  use  by  students  in  the  Faculty  of  Law, 
University  of  Toronto,  and  in  other  universities  to  which  the  materials 
have  been  distributed.  They  are  not  otherwise  for  publication  or 
commercial  sale. 
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